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1. Purpose 

This Draft Fisheries Management Paper sets out the Torres Strait Protected Zone Joint Authority (PZJA) policy and a procedural framework for the allocation of fishing concessions where a decision has been taken to significantly change the basis of management arrangements in existing fisheries. 

For example, when a move is made from:

1. a non transferable input control system to a transferable unitised input control system; or 

2. an input control system to an output control system (individual transferable quota). 

This draft paper does not apply to development of fisheries management arrangements for new fisheries. Separate arrangements will be utilised in that instance.

2. Introduction

The PZJA is responsible for monitoring the condition of designated fisheries within the Torres Strait Protected Zone (TSPZ) and for the formulation of policies and plans for their management. The PZJA has regard to the rights and obligations conferred on Australia by the Torres Strait Treaty, in particular the protection of the traditional way of life and livelihood of the traditional inhabitants, including their traditional fishing.

The PZJA is established under the Torres Strait Fisheries Act 1984 (the Act). 

The purpose of this draft paper is to provide policy guidance and procedural frameworks for the allocation of fishing concessions where fishery management arrangements are proposed to be changed. 

3 The PZJA’s approach

3.1 The legislative objectives

The objectives to be pursued in the administration of the Act include:

1. To have regard to the rights and obligations conferred on Australia by the Torres Strait Treaty and in particular pay regard to the traditional way of life and livelihood of traditional inhabitants, including their rights in relation to traditional fishing. 

Other objectives to be pursued by the PZJA are implied under the Act and by other commonwealth Acts and international treaties to which Australia is a signatory and include but are not limited to the following: 

2. Keeping constantly under consideration the condition of the fishery;

3. Formulating policies and plans for the good management of the fishery; and

4. For the purposes of the management of the fishery:

a. Exercising the powers conferred it under Part V of the Act

b. Co-operating and consulting with other authorities (including Joint Authorities established under the Fisheries Act 1952 or the Fisheries Management Act 1991) in matters of common concern.

3.2 The Torres Strait Treaty objectives

The common objectives of the Torres Strait Treaty with regards to commercial fisheries are as follows:

1. The commercial utilisation of fisheries in the TSPZ are not to prejudice achievements outlined in the Treaty with regard to traditional fishing. 

2. Treaty Parties shall cooperate in the conservation, management and optimum utilisation of Protected Zone commercial fisheries. 

3. Treaty Parties shall, where appropriate, negotiate subsidiary conservation and management arrangements in respect of any individual Protected Zone commercial fishery. 

4. Treaty Parties shall share the allowable catch of the Protected Zone commercial fisheries in accordance with provisions outlined in Article 23, 24 and 25 in the Treaty. 

3.3 The objectives established by PZJA specialist working group 

In February 2005, a specialist group consisting of senior officials from PZJA Agencies was formed, to determine options for resolving the issue of resource allocation in the TRL and Finfish Fisheries. The group recognised four principle stakeholder groups as having legitimate access to fisheries resources in Australia’s jurisdiction of the TSPZ. 

· Traditional fishers of the Torres Strait and PNG;

· Papua New Guinea commercial fishers;

· Traditional Inhabitant commercial (community) fishers; and

· Non-Traditional Inhabitant commercial fishers.

A set of principles were adopted by the specialist group to account for the intentions of the Treaty and the Act. The principles establish a hierarchy for assessing the relative merits of resource allocation options. The principles in order of importance are:

1. Protection of the fishery resource;

2. Protection of the traditional way of life and livelihood of Traditional Inhabitants;

3. Enhancing economic and employment opportunities for Traditional Inhabitants; and

4. Enhancing economic and employment opportunities for non-Traditional Inhabitants, and in a more general sense enhancing economic and employment opportunities within the Torres Strait region. 

3.4 Changes to fisheries management arrangements

The PZJA may deem it necessary to implement new management arrangements for PZJA Fisheries for the effective pursuit of objectives outlined in the Torres Strait Treaty and relevant legislation.  Management changes are also driven by external processes, such as the mandatory accreditation of all fisheries under the Environment Protection and Biodiversity Conservation Act 1999.  Changes may include movement in the level of input controls, including sustainability reductions made over a given time frame. Similarly, the PZJA may determine it to be necessary to move to either unitised input controls or output controls (quota management systems).

4. Allocation of fishing concessions 

The fishing concessions that exist in a fishery at the time that management arrangements are proposed to change, are the only concessions that will be taken into account under any allocation that may be required by the move from one management regime to another. 

It should be recognised that, in pursuing the Torres Strait Treaty and legislative objectives relevant to the PZJA, there will be instances where it is not possible to design an allocation formula that will have absolutely no impact on the relative economic position of individual operators.

From a legal, ethical and fisheries management perspective, the PZJA will explicitly endeavour to minimise any adverse differential economic impacts on individual operators. A body of legal case history in relation to allocation of fishing concessions has been established both in Australia and overseas which demonstrates that allocations of fishing concession resulting in a significant and differential economic impact on individual operators (which cannot be balanced against fisheries management objectives) not in the best interest of any of the parties nor the fishery and are clearly challengeable.

Therefore, the PZJA’s approach to allocation of fishing concessions is based on the premise that, in making any management changes, the PZJA will ensure that:

1. such changes are consistent with and support the pursuit of the Torres Strait Treaty and legislative objectives relevant to the PZJA; and 

2. any differential economic impacts of allocations on individual fishing concession holders are minimised unless there are reasons, justifiable with respect to the Torres Strait Treaty and legislative objectives relevant to the PZJA, that dictate otherwise. 

4.1 Appeals Against Allocation

The AAP will provide advice to the PZJA for decision. The PZJA will consider the advice supplied by the AAP in making decision’s relevant to allocation of fishing concessions. 

Affected persons wishing to appeal decisions made by the PZJA should do so under a Administrative Decisions Judicial Review (ADJR) as established under the Administrative Decisions (Judicial Review) Act 1977.
4.1.1 Statutory Management Plans

If decisions are made through Statutory Management Plans, then under section 15A(13) of the Torres Strait Fisheries Act 1984 and the Administrative Appeals Tribunal Act 1975, affected persons may appeal such decisions through the Administrative Appeals Tribunal (AAT). 
5 Independent Allocation Advisory Panel 

Experience provided by the Australian Fisheries Management Authority (AFMA) suggests that operators will have greater confidence in allocation outcomes where they result from an independent assessment of the fishery and individual circumstances. A central principle in the development of a fair and credible allocation system is that it has been based on an independent assessment. In order to achieve this, the recommended basis of allocation will be developed at arms length from PZJA Agencies and the PZJA. 

In relation to PZJA fisheries, an independent Allocation Advisory Panel (AAP) will be established to provide advice to the PZJA on the catch ratio between commercial sectors within a defined fishery, or between defined fisheries (intersectoral allocation); and/or the most appropriate allocation system within a defined fishery, or between defined fisheries (intersectoral allocation); and/or in any other appropriate circumstances. 

The AAP would be established under s40(7) of the Act which provides scope for the PZJA to establish advisory committees, consisting of such persons as it thinks fit, to provide information and advice to the PZJA. The AAP is advisory in nature, in much the same manner as the Torres Strait Fisheries Management Advisory Committee (TSFMAC) and relevant Fisheries Working Group’s (FWG’s). Any decisions in relation to allocation are made by the PZJA in accordance with its responsibilities under the Act. To facilitate this process, the Australian Government Department of Agriculture Fisheries and Forestry (DAFF) will provide administrative support to the AAP. PZJA Agencies will provide information and briefing material to the AAP as requested/required by the AAP.

5.1 Membership 

An AAP will comprise from one to three members. The actual number of members will be determined by the PZJA on a case-by-case basis depending on the issues to be addressed, consideration of the breadth of expertise which is both being sought and is available, and the cost-effectiveness of the process. Members will be engaged under s40(7) of the Act. 

PZJA Agencies will seek nominations for membership of the AAP from appropriately qualified persons. Nominations will be considered by the PZJA when they determine membership of an AAP. 

A member or members may be a retired judge, or other qualified member of the legal profession with experience in administrative law, and/or an economist and/or an independent member of the fishing industry who is not associated with the fishery in relation to which the allocation process is being undertaken, and/or a fisheries scientist. Where it is determined that a panel should comprise two or more persons one of those persons will be a Presiding Member. Unless otherwise specified by the PZJA, the Presiding Member will be a retired judge or other qualified member of the legal profession. 

Some of the information so provided to AAP members will be provided as “commercial in confidence” and members of the AAP must consent to follow accepted rules of confidentiality.

5.1.1 Traditional Inhabitant representation (observer)

As requested by the TSRA, the PZJA will consider the addition of one extra member to an AAP to act as an observer on behalf of the Torres Strait Traditional Inhabitants. In such case, the Traditional Inhabitant observer will act as an advisor to AAP members on relevant indigenous issues, but will not share in the production of recommendations for the PZJA. 

The Traditional Inhabitant observer will be bound by the same confidentiality agreements that apply to other AAP members. 

5.2 Terms of reference 

Specific terms of reference will be established for each AAP formed by the PZJA. In general an AAP will advise the PZJA on:

1. The most appropriate basis for allocation of fishing concessions in a fishery or between fisheries (intersectoral allocation), in accordance with this Draft Fisheries Management Paper; and is 

2. To identify and include in that allocation system any exceptional circumstance which the AAP considers should be taken into account. 

In undertaking these tasks, the AAP will be required to:

1. Consult with relevant parties and any person/s or organisations with appropriate knowledge or experience; 

2. Identify the data necessary to support the allocation system determined in terms of reference 1 and 2 and the most cost effective and appropriate methods of collection and verification of that data; 

3. Explain and justify the recommended allocation system to the PZJA stakeholders; 

4. Provide advice to PZJA agency officers appearing as witnesses before tribunals or courts in any challenge to the recommended allocation system if implemented; 

5. Maintain full records of all activities undertaken by the panel; and

6. Ensure all information provided to the panel is publicly available.

5.3 Brief 

To enable the AAP to consider allocation in or across a particular fishery/s, PZJA Agencies will provide the AAP with a brief which includes, but is not limited to:

1. this Fisheries Management Paper 

2. any other policy papers relevant to the allocation being considered; 

3. factual details of the fishery/s; 

4. factual details of existing/historical management arrangements in the fishery/s; 

5. factual details of existing fishing concessions; and 

6. factual details of any past commitments made (whether by press release, correspondence or other written communication). 

5.4 AAP Process

5.4.1 Consultation 

A key component of determining the most appropriate allocation system in a particular fishery or fisheries are the consultative processes which are undertaken with operators, Traditional Inhabitants, and others with an interest in the fishery/s. Whilst the level and actual process of consultation may vary according to the fishery or specific circumstances, as a general rule the AAP will consult widely with relevant parties and any person/s or organisations with appropriate knowledge, experience or expertise as appropriate. 

Where necessary, the AAP may obtain advice or input from relevant legal, economic or statistical experts, provided the costs are available in the AAP budget or have been agreed to by the PZJA.

5.4.2 Reporting requirements 

The PZJA will establish an agreed timeframe by which the AAP is to have identified an appropriate allocation system for the fishery for which a change in management arrangements is proposed. The AAP will provide draft, and subsequently final, advice to the PZJA on a preferred allocation system in accordance with that agreed timetable. 

The PZJA will consider the draft advice (and provide any comments to the AAP on that advice) within an agreed timeframe of receiving the draft.

5.4.3 Administrative support 

DAFF will provide administrative support to the AAP as necessary. If requested, PZJA Agencies will provide assistance to the AAP in generating alternative allocation outcomes.

5.4.3 Funding 

In deciding to form an AAP for a specific purpose, the PZJA will also consider the level of funding required for the AAP to meet its Terms of Reference.  The PZJA will provide the agreed budget to the Presiding Member when the AAP is formed.  Due to cost sharing issues, any variances to the AAP budget will require PZJA consideration.
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